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straight ticket for all the candidates in the column under said circle. And 
§ 9, art i, c. 17, page 240, L. 1905, provides, under instructions of how to 
vote, that : "To vote a straight ticket, stamp in the circle beneath the device. 
To vote a mixed ticket, stamp in the square to the left of the name of each 
candidate you desire to vote for." In quo warranto proceedings it is Held, 
(two justices dissenting) that the ballots in question must be counted as 
"a straight ticket" for all candidates in the column on that ticket and that 
the extra marks or crosses opposite the names of the candidate on that ticket 
are without effect. Potts v. Folsom (1909), — Okla. — , 104 Pac. 353. 

Statutes regulating the manner in which voters shall indicate their choice 
are held to be mandatory, yet the general principle of construction is that "a 
voter should not be disfranchised if it is clear that he has made an honest 
effort to comply with the requisites of the statute, although he has been 
more or less unsuccessful." 15 Cyc. 353; Young v. Simpson, 21 Colo., 460; 
State ex rel. Waggoner v. Russell et al, 34 Neb. 116, 51 N. W. 465; Flanders 
v. Roberts, 182 Mass. 524. In McCrary, Elections, § 243, the same idea is 
set forth as follows : "Statutes regulating elections are to be construed, if 
possible, so as to give effect to the will of the electors as expressed by their 
ballots." It is to be observed that under the statutes cited, it is just as 
plausible and more desirable to consider that the marks opposite the names 
of the various candidates expressed the intention of the voters and that the 
mark in the device at the head of the ticket is mere surplusage and of no 
effect. Moreover it suggests itself to the writer that the actual intention of 
the voter would more likely be expressed by the many marks than by the 
single one; for, otherwise, the effect of the decision in the case under dis- 
cussion is that the elector wastes his vote for constable. 

Evidence— Facts Judicially Noticed May Be Rebutted.— The plaintiff's 
husband came to his death while working in the defendant's coal mine. The 
plaintiff bases her action on § 8802 of the Rev. St., 1899, which provides for 
the inspection of "all mines generating gas," and claims that the deceased met 
his death, as a result of the defendant's breach of duty, as imposed by this 
law. The lower court rejected evidence offered by the defendant, to establish 
the fact that the mine in which deceased worked was not a "mine generating 
gas"; on the ground that it took judicial notice of the fact that all coal mines 
generated gas. Held, that the rejection of this evidence was error, for facts 
judicially noticed may be rebutted. Timson v. Manufacturers' Coal & Coke 
Co. (1909), — Mo. — , 119 S. W. 565. 

The court, by a vote of three to two, expressly overrules Poor v. 
Watson, 92 Mo. App. 89, in which it was decided that courts will take judicial 
notice of the fact that all coal mines generate gas. The majority opinion not 
only says that such a fact is not a proper one to be judicially noticed, but 
further says that even if it were, it was error in the lower court, not to admit 
evidence, offered by the defendant to rebut it. That a fact judicially noticed 
may be rebutted, see 4 Wigmore, Evid., § 2567; also People v. Mayes, 113 
Cal. 618. The dissenting opinion, rendered by Valuant, C.J., is to the effect 
that, whether or not all coal mines are gas generating, is a proper matter for 
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judicial notice. It also supports the lower court on the proposition that a 
fact judicially noticed is conclusively presumed to be true, and all evidence 
to rebut it should be rejected. The two quotations from Cyc. cited in the 
dissenting opinion as supporting this proposition, are hardly in point. That 
"Uncontroverted evidence, produced to establish a fact, does not preclude 
the court from finding the fact to be otherwise, by resorting to judicial knowl- 
edge" (16 Cyc. 852), merely means that a court may take judicial notice of 
a fact, in spite of the evidence and does not mean that all evidence, in denial 
of a fact judicially noticed, should be' rejected. The other quotation that, 
"Judicial knowledge is not reached by the use of evidence ; it is a matter 
pertaining to the judicial function, and its existence, like that of an admis- 
sion, stipulation or rule of presumption, dispenses with evidence as to the 
point covered" (16 Cyc. 850), especially when taken in connection with the 
cases cited in support of it, is but a statement of the rule that a party who 
has a fact judicially noticed, need not introduce evidence to support it. Ex 
parte Kair, 28 Nev. 127, seems to go pretty far toward holding that a fact 
judicially noticed cannot be rebutted. It laid down the rule that, in an action 
based on a statute, which imposed a penalty on anyone working more than 
eight hours a day in certain injurious employments, the court would take 
judicial notice of the fact that the defendant's employment was injurious and 
would exclude all evidence, tending to show the contrary. Any other rule, 
in such cases as this, the court says, would nullify the purpose of the legis- 
lature. 

Evidence — Relative Value of Positive and Negative Testimony as to 
Existence of Headlight on Locomotive. — The plaintiff's husband was killed, 
at a public crossing, by one of the defendant's trains. Positive evidence was 
given, on behalf of the defendant, that the engine carried a headlight. Other 
witnesses testified that they did not see a headlight. The defendant contends 
that the lower court erred in submitting the question, as to whether or not the 
train carried a headlight, to the jury, claiming that one who testifies negative- 
ly does not raise a conflict of evidence, as against one who testifies positively. 
Held, that the question was properly submitted to the jury. Pleenor v. Ore- 
gon Short Line R. Co. (1909), — Idaho — , 102 Pac. 897. 

Between witnesses of equal credibility, the testimony of those who swear 
positively, is entitled to greater weight than the testimony of those who 
swear negatively. 9 Encyc. of Evid., 867; White v. Wilimngton City Ry. Co. 
(Del.), 63 Atl. 931 ; The Alabama, 114 Fed. 214; Grabill v. Ren, no 111. App. 
587; Chi. &■ E. I. R. Co. v. Eganolf, 112 111. App. 323; Northern Cent. Ry. 
Co. v. State, 100 Md. 404. This does not mean that negative testimony should 
be rejected, in case there is positive testimony going to the same point. Chi. 
& N. W. Ry. Co. v. Andrews, 130 Fed. 65 ; Northern Cent. Ry. Co. v. State, 
supra; Le Cointe v. U. S., 7 App. D. C. 16; Muscott v. Stubbs, 24 Kan. 520; 
Selensky v. Chi. Great Western Ry. Co., 120 Iowa 113; Ehrman v. Nassau 
Electric R. Co., 48 N. Y. Supp. 379. The general rule giving preference to 
positive over negative testimony, does not apply however to those cases in 
which the person who testifies negatively was in as good a position to wit- 



